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NOTE: Almost immediately after Executive Order 9066 was issued, civil liberties advocates 
brought lawsuits to challenge the constitutionality of Japanese relocation. One of these lawsuits, 
Korematsu v. United States, was argued before the Supreme Court in 1944. In a 6-3 decision, 
the court refused to overturn the exclusion orders. 
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Selections from the Majority Opinion 
BLACK, J., Opinion of the Court 
MR. JUSTICE BLACK delivered the opinion of the Court. 
The petitioner, an American citizen of Japanese descent, was convicted in a federal district 
court for remaining in San Leandro, California, a “Military Area,” contrary to Civilian Exclusion 
Order No. 34 of the Commanding General [p216] of the Western Command, U.S. Army, which 
directed that, after May 9, 1942, all persons of Japanese ancestry should be excluded from that 
area. No question was raised as to petitioner’s loyalty to the United States. The Circuit Court of 
Appeals affirmed, [n1] and the importance of the constitutional question involved caused us to 
grant certiorari. 
 
It should be noted, to begin with, that all legal restrictions which curtail the civil rights of a single 
racial group are immediately suspect. That is not to say that all such restrictions are 
unconstitutional. It is to say that courts must subject them to the most rigid scrutiny. Pressing 
public necessity may sometimes justify the existence of such restrictions; racial antagonism 
never can…. 
 
The 1942 Act [Executive Order 9066] was attacked in the Hirabayashi case as an 
unconstitutional delegation of power; it was contended that the curfew order and other orders on 
which it rested were beyond the war powers of the Congress, the military authorities, and of the 
President, as Commander in Chief of the Army, and, finally, that to apply the curfew order 
against none but citizens of Japanese ancestry amounted to a constitutionally prohibited 
discrimination solely on account of race. To these questions, we gave the serious consideration 
which their importance justified. We upheld the curfew order as an exercise of the power of the 
government to take steps necessary to prevent espionage and sabotage in an area threatened 
by Japanese attack. 



In the light of the principles we announced in the Hirabayashi case, we are unable to conclude 
that it was beyond the war power of Congress and the Executive to exclude those of Japanese 
ancestry from the West Coast war area at the time they did. True, exclusion from the area in 
which one's home is located is a far greater deprivation than constant confinement to the home 
from 8 p.m. to 6 a.m. Nothing short of apprehension by the proper military authorities of the 
gravest imminent danger to the public safety can constitutionally justify either. But exclusion 
from a threatened area, no less than curfew, has a definite and close relationship to the 
prevention of espionage and sabotage. The military authorities, charged with the primary 
responsibility of defending our shores, concluded that curfew provided inadequate protection 
and ordered exclusion. They did so, as pointed out in our Hirabayashi opinion, in accordance 
with Congressional authority to the military to say who should, and who should not, remain in 
the threatened areas. 
 
That there were members of the group who retained loyalties to Japan has been confirmed by 
investigations made subsequent to the exclusion. Approximately five thousand American 
citizens of Japanese ancestry refused to swear unqualified allegiance to the United States and 
to renounce allegiance to the Japanese Emperor, and several thousand evacuees requested 
repatriation to Japan…. 
 
We uphold the exclusion order as of the time it was made and when the petitioner violated it. Cf. 
Chastleton Corporation v. Sinclair, 264 U.S. 543, 547; Block v. Hirsh, 256 U.S. 135, 155. In 
doing so, we are not unmindful of the hardships imposed by it upon a large group of American 
citizens. Cf. Ex parte Kawato, 317 U.S. 69, 73. But hardships are part of war, and war is an 
aggregation of hardships. All citizens alike, both in and out of uniform, feel the impact of war in 
greater or lesser measure. Citizenship has its responsibilities, as well as its privileges, and, in 
time of war, the burden is always heavier. Compulsory exclusion of large groups of citizens from 
their homes, except under circumstances of direst emergency and peril, is inconsistent with our 
basic governmental institutions. But when, under conditions of modern warfare, our shores are 
threatened by hostile forces, the power to protect must be commensurate with the threatened 
danger. Citizenship has its responsibilities, as well as its privileges, and, in time of war, the 
burden is always heavier. Compulsory exclusion of large groups of citizens from their homes, 
except under circumstances of direst emergency and peril, is inconsistent with our basic 
governmental institutions. But when, under conditions of modern warfare, our shores are 
threatened by hostile forces, the power to protect must be commensurate with the threatened 
danger…. 
 
Korematsu was not excluded from the Military Area because of hostility to him or his race. He 
was excluded because we are at war with the Japanese Empire, because the properly 
constituted military authorities feared an invasion of our West Coast and felt constrained to take 
proper security measures, because they decided that the military urgency of the situation 
demanded that all citizens of Japanese ancestry be segregated from the West Coast 
temporarily, and, finally, because Congress, reposing its confidence in this time of war in our 
military leaders — as inevitably it must — determined that they should have the power to do just 



this. There was evidence of disloyalty on the part of some, the military authorities considered 
that the need for action was great, and time was short. We cannot — by availing ourselves of 
the calm perspective of hindsight — now say that, at that time, these actions were unjustified. 
 
 
Excerpts from the Dissenting opinions 
MR. JUSTICE ROBERTS, dissenting. 
I dissent, because I think the indisputable facts exhibit a clear violation of Constitutional rights. 
This is not a case of keeping people off the streets at night, as was Hirabayashi v. United 
States, 320 U.S. 81, nor a case of temporary exclusion of a citizen from an area for his own 
safety or that of the community, nor a case of offering him an opportunity to go temporarily out 
of an area where his presence might cause danger to himself or to his fellows. On the contrary, 
it is the case of convicting a citizen as a punishment for not submitting to imprisonment in a 
concentration camp, based on his ancestry, and solely because of his ancestry, without 
evidence or inquiry concerning his loyalty and good disposition towards the United States. If this 
be a correct statement of the facts disclosed by this record, and facts of which we take judicial 
notice, I need hardly labor the conclusion that Constitutional rights have been violated…. 
 
MR. JUSTICE MURPHY, dissenting. 
This exclusion of “all persons of Japanese ancestry, both alien and non-alien,” from the Pacific 
Coast area on a plea of military necessity in the absence of martial law ought not to be 
approved. Such exclusion goes over “the very brink of constitutional power,” and falls into the 
ugly abyss of racism. 
 
In dealing with matters relating to the prosecution and progress of a war, we must accord great 
respect and consideration [p234] to the judgments of the military authorities who are on the 
scene and who have full knowledge of the military facts. The scope of their discretion must, as a 
matter of necessity and common sense, be wide. And their judgments ought not to be overruled 
lightly by those whose training and duties ill-equip them to deal intelligently with matters so vital 
to the physical security of the nation. 
 
At the same time, however, it is essential that there be definite limits to military discretion, 
especially where martial law has not been declared. Individuals must not be left impoverished of 
their constitutional rights on a plea of military necessity that has neither substance nor support. 
Thus, like other claims conflicting with the asserted constitutional rights of the individual, the 
military claim must subject itself to the judicial process of having its reasonableness determined 
and its conflicts with other interests reconciled…. 
 
MR. JUSTICE JACKSON, dissenting. 
Korematsu was born on our soil, of parents born in Japan. The Constitution makes him a citizen 
of the United States by nativity, and a citizen of California by residence. No claim is made that 
he is not loyal to this country. There is no suggestion that, apart from the matter involved here, 
he is not law-abiding and well disposed. Korematsu, however, has been convicted of an act not 



commonly a crime. It consists merely of being present in the state whereof he is a citizen, near 
the place where he was born, and where all his life he has lived…. 
 
Much is said of the danger to liberty from the Army program for deporting and detaining these 
citizens of Japanese extraction. But a judicial construction of the due process clause that will 
sustain this order is a far more subtle blow to liberty than the promulgation of the order itself. A 
military commander may overstep the bounds of constitutionality, and it is an incident. But if we 
review and approve, that passing incident becomes the doctrine of the Constitution. There it has 
a generative power of its own, and all that it creates will be in its own image. Nothing better 
illustrates this danger than does the Court’s opinion in this case…. 
 
My duties as a justice, as I see them, do not require me to make a military judgment as to 
whether General DeWitt’s evacuation and detention program was a reasonable military 
necessity. I do not suggest that the courts should have attempted to interfere with the Army in 
carrying out its task. But I do not think they may be asked to execute a military expedient that 
has no place in law under the Constitution. I would reverse the judgment and discharge the 
prisoner. 
 
Public domain. Reprinted from the Legal Information Institute website. 
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